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With today’s faltering economies, we are seeing more and more situations in-
volving subsidiaries of multinational corporations breaching a reinsurance rela-
tionship, and subsequently becoming insolvent or filing for bankruptcy protec-
tion. If you are one of those unlucky cedants when this happens, all is not lost.
Under certain circumstances, the parent corporation of the subsidiary may be re-
sponsible for the liabilities of its subsidiary despite the separate legal entity sta-
tus between the two.

Many U.S. Courts have held that a parent corporation may be liable for its
subsidiary’s actions/obligations when the parent utilizes its subsidiary’s sepa-
rate corporate form to defeat public convenience, commit fraud, or defend crime.
This is the well-known piercing of the corporate veil. Piercing of the corporate
veil, however, does not always have to involve fraudulent activities. Some Courts
have held that the parent may also be liable for the wrongful conduct of its sub-
sidiary when the subsidiary is a “mere instrumentality” or the parent corporation’s
“alter ego.” In fact, under New York law, where many reinsurance arbitrations
occur, the corporate veil will be pierced to achieve equity, even absent fraud,
when a corporation has been so dominated by an individual or another corpora-
tion, and its separate entity so ignored, that it primarily transacts the dominator’s
business instead of its own and can be called the other’s alter ego.’

The following factors have been examined by the Courts to ascertain whether a
subsidiary is acting as a mere instrumentality of its parent:

1. The parent corporation owns all or most of the capital stock of its subsidiary;

2. The parent and subsidiary corporations have common directors or officers;
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3. The parent corporation finances the subsidiary;
4, The parent corporation subscribes to all the capital stock of the subsidiary ’

or otherwise causes its incorporation;
5. The subsidiary has grossly inadequate capital;

6. The parent corporation pays the salaries and other expenses or losses of
the subsidiary;

7. The subsidiary has substantially no business except with the parent corpo-
ration or no assets except those conveyed to it by the parent corporation;

8. In the papers of the parent corporation, or in the statements of its officers,
the subsidiary is described as a department or division of the parent cor-
poration, or its business or financial responsibility is referred to as the
parent corporation’s own;

9. The parent corporation uses the property of the subsidiary as its own;

10.  The directors or executives of the subsidiary do not act independently in
the interest of the subsidiary but take their orders from the parent corpo-
ration in the latter’s interest; and, '

11.  The formal legal requirements of the subsidiary are not observed.

While no one of the above-referenced factors determines whether a parent corpo-
ration will be liable for its subsidiary’s actions, when examined in their totality
the two corporations may be considered so closely intertwined that they do not
merit treatment as separate legal entities. If this happens, what appears to be a
fruitiess collection effort against the multinational’s subsidiary may actually turn
into a collection effort against a parent corporation with deep pockets.

ENDNOTE

1. In the Matter of Island Seafood Company, Inc. v. Golub Corporation et al., Supreme
Court of New York, Appellate Division, Third Department, March 13, 2003,

Lexis 2468. B
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